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DEATH AFTER DIVORCE – WHO GETS THE LIFE INSURANCE? 

 

A case study on how federal law may pre-empt the application of Ohio's re-designation 

statute (Revised Code §5815.33).  
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 Who gets the life insurance proceeds 

when the insured failed to change the 

beneficiary after his or her divorce, and dies 

with the ex-spouse still the named 

beneficiary?  The answer may not be as 

simple as it first appears. 

 

Ohio common law prior to the enactment 

of R.C. §1339.63. 

 

 Prior to 1990, the law in Ohio was 

well defined concerning entitlement to life 

insurance proceeds in the event of a divorce.  

Divorce alone would generally not defeat an 

ex-spouse's right to proceeds under a former 

spouse's life insurance policy.  Cannon v. 

Hamilton (1963), 174 Ohio St. 268; Phillips 

v. Pelton (1984), 10 Ohio St. 3d 53.  

 

The Waiver Exception 
 

 An exception applied when the 

divorce decree was intended to eliminate the 

named beneficiary from all rights to the life 

insurance proceeds.  In order to have that 

effect, the separation agreement must have 

“plainly indicated” the elimination of the 

former spouse as beneficiary.  This 

requirement was satisfied when the 

separation agreement: (1) specifically 

referred to the issue of life insurance, and 

(2) expressed the parties' intent to release all 

interests each may have as beneficiary under 

the policy of the other.  Where the 

settlement agreement plainly indicated the 

parties' intent to eliminate the former 

spouse's rights in the decedent's life 

insurance proceeds, the parties' intent was 

given effect despite the fact that a change of 

beneficiary was not made in the policy itself.   

 

 A general waiver of rights that 

"directed their attention to the life insurance 

policies" and "expressed the intention to 

release any and all claims to the assets of 

the other" was sufficient to terminate the 

former spouse's rights to the life insurance 

proceeds.  Lelux v. Chernick (1997), 119 

Ohio App. 3d 6 (emphasis added). The 

separation agreement in this case contained 

the following general waiver: 

 

“The parties represent that they each 

currently have individual Life 

Insurance Policies on their respective 

lives through their employers. It is 

hereby agreed by and between the 

parties that the Wife shall receive, 

free and clear of any claims of the 

Husband, her life insurance policy(s) 

through her employer and that the 

Husband shall receive, free and clear 

of any claims of the Wife, his life 

insurance policy(s) through his 

employer.”  
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The 10
th

 District Court of Appeals (Franklin 

County) held that the ex-spouse was not 

entitled to the life insurance proceeds. 

 

 A similar result was had in a 1986 

Summit County Case, In re: Estate of John 

S. Sakalos (9
th

 Appellate Dist. June 11, 

1986), C.A. No. 3964, 1986 WL 6677 

(unreported).   The named beneficiary of a 

life insurance policy was the appellant 

Kathryn Ertl, whom the decedent had 

married in 1973 and divorced in 1979. Mr. 

Sakalos had died years after the divorce but 

without having changed his beneficiary.  

The divorce decree simply itemized a list of 

6 assets, including "a life insurance policy" 

and stated that these assets "shall be the 

property of the plaintiff, free and clear from 

any and all claims of the defendant.“  The 

court ruled that "the intent of this clause is to 

divest Ertl of any interest in the life 

insurance as the beneficiary."  

 

Ohio’s “Re-designation” Statute, Revised 

Code §1339.63  

 

This statute was enacted in 1990 to avoid 

this complex analysis and create a statutory 

presumption of intent to revoke the ex-

spouse as the beneficiary. The statute was 

re-codified into the Ohio Trust Code as RC 

§5815.33 in 2007. This statute provides in 

pertinent part as follows: 

§ 5815.33. Termination of 

marriage revokes designation of 

spouse as beneficiary  

 (B)(1) Unless the designation of 

beneficiary or the judgment or 

decree granting the divorce, 

dissolution of marriage, or 

annulment specifically provides 

otherwise, and subject to division 

(B)(2) of this section, if a spouse 

designates the other spouse as a 

beneficiary or if another person 

having the right to designate a 

beneficiary on behalf of the spouse 

designates the other spouse as a 

beneficiary, and if, after either type 

of designation, the spouse who made 

the designation or on whose behalf 

the designation was made, is 

divorced from the other spouse, 

obtains a dissolution of marriage, or 

has the marriage to the other spouse 

annulled, then the other spouse shall 

be deemed to have predeceased the 

spouse who made the designation or 

on whose behalf the designation was 

made, and the designation of the 

other spouse as a beneficiary is 

revoked as a result of the divorce, 

dissolution of marriage, or 

annulment.  

Uniform Probate Code Section 2-804 

 

Ohio's re-designation statute loosely follows 

the Uniform Probate Code, which provides 

in pertinent part as follows: 

 

Section 2-804. Revocation of 

Probate and Nonprobate 

Transfers by Divorce; No 

Revocation by other Changes of 

Circumstances. 
 

 (b) [Revocation Upon Divorce.]  

Except as provided by the express 

terms of a governing instrument, a 

Court Order, or a contract relating to 

the division of the marital estate 

made between the divorced 

individuals before or after the 

marriage, divorce, or annulment, the 

divorce or annulment of a marriage: 

(1) revokes any revocable 

disposition or appointment of 

property made by a divorced 

individual to his [or her] former 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1986407901
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1986407901
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1986407901
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1986407901
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spouse in a governing instrument 

***  

 The Uniform Probate Code defines 

"Disposition or appointment of property" to 

include a transfer of an item of property or 

any other benefit to a beneficiary designated 

in a governing instrument, which would 

include a designation of beneficiary in a life 

insurance contract. 

 So it appears that under both Ohio 

Revised Code §5815.33 and the Uniform 

Probate Code, an ex-spouse would have no 

rights to the proceeds of a life insurance 

policy on the life of his or her former 

spouse, unless, after the divorce, the insured 

signed a new designation of beneficiary 

form to re-designate the former spouse as 

the beneficiary.  

 But does it make a difference if the 

life insurance policy was issued by a branch 

of the federal government, or otherwise 

governed by federal law?  That brings us to 

our case study, and the question of whether 

and under what circumstances federal law 

may pre-empt the application of the state 

statute. 

CASE STUDY:  Hawley et al. v. Office of 

Servicemembers' Group Life Insurance, et 

al., Summit County Probate Court Case 

No. 2010 CV  00041.  

 The following is a true story and the 

facts are not in dispute.  Stanley, a retired 

Navy veteran, acquired a $120,000 term life 

insurance policy with the Office of 

Servicemembers' Group Life Insurance 

(hereinafter, "OSGLI") on June 1, 2000. At 

the time Stanley applied for this policy, he 

was married to Ruth and designated her as 

the primary beneficiary of his policy.  There 

was no contingency beneficiary designated 

on the application. Stanley and Ruth had 

married on August 5, 1995 and were 

divorced in Florida on November 9, 2007. 

 

 In the Marital Settlement Agreement, 

Ruth agreed that "Husband shall receive as 

his own and Wife shall have no further 

rights or responsibilities regarding these 

assets: *** “Life Insurance (cash surrender 

value), OSGLI (military)". Stanley had 

disclosed to Ruth that he was paying $30.00 

per month for "Insurance, Life".  Stanley 

was unrepresented by legal counsel in the 

Florida divorce proceedings.  After the 

divorce, Stanley moved to Ohio, and died a 

resident of Summit County in February of 

2010.  Stanley never changed the 

beneficiary with OSGLI prior to his 

death. At the time of Stanley's death, Ruth 

was a resident of the State of Florida. 

 

 Stanley had two adopted children 

from a prior marriage who were his only 

children and closest next of kin. Stanley was 

unmarried at the time of his death and was 

not survived by any other children or the 

descendants of any deceased child or 

children.   

 

 The terms of the OSGLI policy 

specifically provided that:  If there is no 

designated beneficiary surviving, your 

insurance will be paid . . . to your children, 

etc.  The following is the order of 

precedence in which payment will be made: 

 

 Your widow or widower; 

 Your child or children in equal 

shares, with the share of  any 

deceased child distributed among the 

descendants of that child; * * * 

 

 After his death, Stanley’s children 

initiated a Declaratory Judgment suit in 

Summit County Probate Court. OSGLI did 

not timely file an answer, but eventually 
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interplead the $120K with the Clerk of the 

Summit County Probate Court. 

 

So, under these stipulated facts, who gets 

the $120K?  

 

 Is it the ex-wife, Ruth, who was the 

named beneficiary on the policy? Or 

Stanley’s two adopted children? It would 

seem that under a plain reading of RC § 

5815.33, Ruth is deemed to have 

predeceased Stanley, and per the terms of 

the policy, the funds should be paid to the 

children, right? This should be a simple 

question for summary judgment? 

 

Well, does it make a difference for Ruth if:  

 

 This policy was issued by the federal 

government? (in other words, should 

federal law pre-empt the application 

of RC § 5815.33?)   

 Ruth was a resident of Florida, 

which does not have a re-designation 

statute like Ohio or the Uniform 

Probate Code? (i.e., since Stanley 

was a resident of Florida when the 

policy was taken out, shouldn't we 

use Florida law to answer the 

question?) 

 Ruth specifically waived her right to 

“the cash surrender value”, not the 

death benefit, and since this was a 

term policy with no cash surrender 

value, she didn't really waive her 

rights to anything? 

 

Or does it make a difference for the children 

if: 

 

 It was Ruth’s attorney who drafted 

the separation agreement, so 

shouldn’t the ambiguity about "cash 

surrender value" language be 

construed against her? 

 OSGLI interplead the death benefits 

with the Clerk of Courts in Summit 

County Ohio, thereby waiving any 

claim they may have had to the 

enforcement of any specific policy 

requirements regarding the change of 

beneficiary? 

 Ruth filed an answer in Summit 

County Ohio and consented to Ohio 

having personal and subject matter 

jurisdiction over her and the 

insurance proceeds.  Therefore, 

shouldn't Ohio law apply to these 

facts? 

 Since OSGLI was in default of an 

answer, do they even have standing 

to claim non-compliance with the 

specific change of beneficiary 

provisions of the policy? 

 Ruth never made a claim for the 

funds within 1 year of Stanley’s 

death, which was an expressed 

requirement for her to receive the 

benefits under the policy? 

 

You can see how the outcome of these cases 

can be very fact specific. 

 

The Federal Pre-emption Question. 

 

 The question of federal pre-emption 

doesn't just arise in military life insurance 

cases.  They arise in policies issued under a 

multitude of federal statutes, including the 

following: 

  

 National Service Life Insurance 

Act of 1940 and 1958 (NSLI), 54 

Stat 1010 et seq.;  

 the Federal Employees Group 

Life Insurance Act of 1954 

(FEGLIA), 5 USC 8701 et seq.;  

 the Servicemen's Group Life 

Insurance Act of 1965 (SGLIA), 

38 USC 1965 et seq.;  
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 the Railroad Retirement Act of 

1974 (RRA), 45 USC 231 et seq.; 

and 

 the Public Safety Officer's 

Benefit Act of 1976 (PSOBA), 

42 USC 46 et seq. 

 

Yet the question doesn't end with military or 

public sector employees, because since the 

enactment of the Employee Retirement 

Income Security Act of 1974 (ERISA), 29 

USCA 1001 et seq., any private employer 

life insurance or pension plan governed by 

ERISA may be subject to pre-emption. 

There have literally been hundreds of cases 

litigated over this very question, and the 

outcomes have been as varied as the statutes.   

 

Wissner v. Wissner (1950), 338 U.S. 

655. 

 

 A review of four key U.S. Supreme 

Court cases can help us better understand 

the current state of affairs on this question of 

federal pre-emption. The leading case is 

Wissner v. Wissner (1950), 338 U.S. 655. 

Wissner was an Army Major who died 

serving in active duty in 1945. He had 

contemplated a divorce but was still married 

when he died.  Before his death, he had 

changed his beneficiary on his NSLI policy 

from his wife to his mother.   

 

 After his death, the mother claimed 

the death benefits and they were paid out to 

her. His widow sued her mother-in-law for 

½ of the death benefit under California's 

community property laws. The California 

courts found in favor of the widow, but on 

appeal to the US Supreme Court, it was held 

that under these circumstances, the insured 

had the right to change the beneficiary under 

the applicable Federal Statute. 

 

 The Supreme Court held that 

“Congress has spoken with force and clarity 

in directing that the proceeds belong to the 

named beneficiary and no other.*** the 

judgment below nullifies the soldier’s 

choice and frustrates the deliberate purpose 

of Congress.” The Congressional intent and 

policy considerations cited by the court were 

“enhancing the morale of the serviceman in 

active duty”.  

 

Ridgway v. Ridgway, (1981) 454 US 46. 

 

 The second pre-emption case to 

make it to the U.S. Supreme Court was 

Ridgway v. Ridgway, (1981) 454 US 46.
1
  In 

this case, Army Sergeant Ridgway divorced 

his first wife, April, in the State of Maine. 

At the time of the divorce, the sergeant's life 

was insured under a $20,000 policy issued 

by OSGLI and April was the designated 

beneficiary.   The divorce decree ordered 

Ridgway to keep the insurance policy on his 

life in force for the benefit of their three 

children.  

  

 Ridgway subsequently married 

Donna, and (in open contempt of the Maine 

court order), changed the policy's 

beneficiary designation to one directing that 

the proceeds be paid as specified "by law.” 

Under the OSGLI policy, this meant that the 

proceeds would be paid to the insured's 

"widow," i.e., his "lawful spouse . . . at the 

time of his death."  

 

 Thereafter, Ridgway died, survived 

by Donna as his lawful wife. April instituted 

suit in State Court against OSGLI, seeking 

to enjoin payment of the proceeds to Donna. 

Donna asserted that she was entitled to the 

proceeds based on the beneficiary 

designation and her status as Ridgway's 

                                                           
1
 In the 31 years between Wissner and Ridgway, 

federal courts incrementally became more and more 

willing to apply the doctrine of federal pre-emption 

to circumvent a variety of state court orders, statutes, 

and agreements. 
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widow. April, filed a cross-claim praying for 

the imposition of a constructive trust for the 

children's benefit.  

 

 The trial court rejected April's 

claims, taking the view that a constructive 

trust would interfere with the operation of 

the OSGLI, and thus would run afoul of the 

Supremacy Clause. April appealed, and the 

Maine Supreme Court reversed and 

remanded with directions to enter an order 

naming Donna as constructive trustee of the 

policy proceeds for the benefit of the 

Ridgway children. Donna then appealed to 

the US Supreme Court. 

 

 In a 5-3 decision, (J. Blackmun) the 

court held that OSGLI regulations pre-empt 

the domestic court order and the 

constructive trust imposed by the state court.

 Citing Wissner, the court determined 

that Congress had intended to "enhance the 

morale of the serviceman" and to “guarantee 

the complete and full performance of the 

contract to the exclusion of conflicting 

claims.” The Supreme Court further 

reasoned that "the federal interest is 

especially strong because a substantial share 

of the proceeds of an OSGLI policy may be 

attributable to general tax revenues.” This is 

presumably so because tax dollars are used 

to subsidize the premiums paid by 

servicemen and women and veterans. 

 

 Justices Powell, Rehnquist and 

Stevens issued a very strongly worded 

dissent, saying that Ridgway’s conduct 

amounts to breach of contract, breach of 

trust, conversion and fraud.  They 

acknowledged that few duties are more 

universally acknowledged than the duty of a 

father to support his children, and felt that a 

state law or court order must do “major 

damage” to “clear and substantial federal 

interests” before federal law should pre-

empt it. They concluded that as a result of 

the majority’s decision, a commitment to 

keep military insurance in effect for one’s 

children is not legally binding. They 

insinuated that the majority decision was in 

effect sanctioning Ridgway's contempt of 

court. 

 

Egelhoff v. Egelhoff, (2001) 532 US 141.   

 

 The third Supreme Court case for 

review, and the first which involved a re-

designation statute like Ohio Revised Code 

§5815.33, is Egelhoff v. Egelhoff, (2001) 

532 US 141.  Mr. Egelhoff designated his 

then wife as the beneficiary of a life 

insurance policy and pension plan provided 

by his employer and governed by ERISA.  

They later divorced, and shortly thereafter, 

Mr. Egelhoff died, not having changed his 

beneficiary. Mr. Egelhoff’s children by a 

previous marriage, filed suit in Washington 

State court to recover the insurance proceeds 

and pension plan benefits. They relied on 

Washington’s re-designation statute that 

provides (like Ohio) that the designation of a 

spouse as the beneficiary is revoked 

automatically upon divorce. The children 

argued that in the absence of a qualified 

named beneficiary, the proceeds would pass 

to them as Mr. Egelhoff’s next of kin under 

state law.  

  

 The trial court concluded that both 

the insurance policy and the pension plan 

should be administered in accordance with 

ERISA, (i.e. ERISA pre-empted the state re-

designation statute) and granted the ex-wife 

summary judgment. Egelhoff's children 

appealed.  The Washington Court of 

Appeals reversed, concluding that the statute 

was not pre-empted by ERISA. Ex-spouse 

appealed. The State Supreme Court 

affirmed, holding that the statute is not pre-

empted by ERISA.  The ex- spouse appeals 

to US Supreme Court. 
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 In a 7-2 Decision (J. Thomas) The 

Supreme Court held that the state statute has 

a connection with ERISA plans and is 

therefore expressly pre-empted. Justice 

Thomas reasoned that ERISA’s pre-emption 

section, 29 U.S.C. § 1144(a), states that 

ERISA “shall supersede any and all State 

laws insofar as they may now or hereafter 

relate to any employee benefit plan” covered 

by ERISA. A state law relates to an ERISA 

plan “if it has a connection with or reference 

to such a plan.”  

 

 Since this was an ERISA case, the 

congressional intent present in Wissner and 

Ridgway (i.e., "enhancing the morale of the 

serviceman") was not applicable. So the 

Court concluded that it was Congress's 

intent to enable employers “to establish a 

uniform administrative scheme, which 

provides a set of standard procedures to 

guide the processing of claims and 

disbursement of benefits”.  It reasoned that 

requiring ERISA administrators to master 

the relevant laws of 50 States and to contend 

with litigation would undermine the 

congressional goal of minimizing the 

administrative and financial burdens on plan 

administrators.   

 

 There was a masterful dissent written 

by Justices Breyer and Stevens. They argued 

that the re-designation statute simply sets 

forth a default rule for interpreting 

documentary silence. The state law rule is a 

rule of interpretation, and it is designed to 

carry out, not to conflict with, the 

employee's likely intention as revealed in 

the plan documents. The life insurance plan 

is silent about what happens when a 

beneficiary designation is invalid. The 

Washington statute fills in these gaps, i.e., 

matters about which the plan documents 

themselves say nothing. 

 

 The dissent argued (as in Ridgway) 

that there is a strong presumption against 

pre-emption. The Washington statute 

governs family property law, a “field of 

traditional state regulation,” where courts 

will not find federal pre-emption unless such 

was the “clear and manifest purpose of 

Congress.” The Washington statute poses no 

obstacle, but furthers ERISA’s ultimate 

objective – developing a fair system for 

protecting employee benefits. As many 

jurisdictions have concluded, divorced 

workers more often prefer that a child, rather 

than a divorced spouse, received those 

assets. That is why many jurisdictions have 

created a statutory assumption that divorce 

works a revocation of a designation in favor 

of the ex-spouse.  That assumption is 

embodied in the Uniform Probate Code, it is 

consistent with human experience, and those 

with expertise in the matter have concluded 

that it “more often” serves the cause of 

justice.  

 

 The dissent concludes that in 

forbidding Washington to apply that 

assumption here, the majority permits a 

divorced wife, who already acquired during 

the divorce proceeding, her fair share of the 

couple’s community property, to receive, in 

addition, the benefits that the divorce court 

awarded to her former husband. Donna will 

receive a windfall at the expense of David’s 

children. The State of Washington enacted a 

statute to prevent precisely this kind of 

unfair result. The majority, relying on an 

inconsequential administrative burden, 

concluded that Congress required it. 

 

Kennedy v. Plan Administrator for DuPont 

Sav. And Investment Plan (2009) 555 US 

285. 

 

 The final U.S. Supreme Court case 

for review is Kennedy v. Plan Administrator 

for DuPont Sav. And Investment Plan (2009) 
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555 US 285.  This is also an ERISA case, 

and the first case to reach the Supreme Court 

to address the question of waiver. William 

Kennedy designated his wife, Liv, as the 

sole beneficiary of his Dupont pension and 

retirement savings plans. The couple 

subsequently divorced, and as part of the 

settlement Liv waived any interests she may 

have in the plans. However, William never 

submitted this portion of the settlement to 

the plan prior to his death in 2001, so the 

pension and retirement savings benefits 

were paid out to Liv.  

 

 William's estate brought suit against 

Dupont to recover the benefits. The U.S. 

District Court for the Eastern District of 

Texas granted summary judgment for the 

estate, awarding it the value of the benefits. 

Liv appeals, and the U.S. Court of Appeals 

for the Fifth Circuit reversed, explaining that 

because William had never submitted the 

portion of the settlement agreement denying 

the benefits to Liv, they were correctly paid 

out to her by Dupont.  

 

 William's Estate  appeals, and in a 

unanimous decision the US Supreme Court 

(J. Souter)  held that Liv's waiver of her 

former husband's pension benefits upon their 

divorce was not rendered void by ERISA’s 

anti-alienation provision. However, the 

Court held that Liv was appropriately 

granted the benefits of her ex-husband's 

pension because the plan administrator 

properly disregarded her waiver. It reasoned 

that the pension plan was clearly laid out 

and recognized Liv as the beneficiary. The 

plan had a mechanism in which Liv could 

have disclaimed her interest, but she did not. 

Also, William could have either submitted 

the settlement agreement to the plan 

administrator, or changed the beneficiary.  

Since he did neither, Liv remained he proper 

beneficiary. 

 

 The Court cited the congressional 

intent to establish a uniform administrative 

scheme, with a set of standard procedures to 

guide processing of claims and disbursement 

of benefits, and "minimizing the 

administrative and financial burdens on plan 

administrators.” They reasoned that 

Congress intended for plan administrators to 

be “making payments simply by identifying 

the beneficiary specified in the plan 

document.” In other words, we don’t want 

plan administrators to be bound by 50 

different state statutes or a multitude of state 

court divorce decrees. Interestingly, there 

was no mention of the alternative 

congressional intent cited in the Egelhoff 

dissent for developing a fair system for 

protecting employee benefits, and no 

dissenting opinion by Justices Breyer or 

Stevens, only 7 years after Eglehoff. So, it 

appears the federal pre-emption question is 

good law and here to stay.   

 

State courts fight back! 

 

 Needless to say, many state courts 

have not been pleased by this use (abuse?) 

of federal pre-emption by the federal courts, 

and have found some creative ways around 

the issue. 

 

TEXAS:  In a post-Egelhoff ERISA case, 

the Texas Supreme Court in  Keen v. 

Weaver (2003), 121 SW 3d 721 

acknowledged that the application of Texas’ 

re-designation statute was pre-empted by 

ERISA. However, it applied federal 

common law to revoke the ex-wife’s primary 

beneficiary designation after divorce, and re-

designated the contingent beneficiary named 

on the policy.  The court reasoned that the 

ex-wife’s waiver of her interest in the 

ERISA plans was specific, knowing and 

voluntary, and thus enforceable under 

federal common law.  
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MICHIGAN: In the case of Estate of 

Rowley v. MacInnis (sometimes cited as 

"MacInnes v. MacInnes") (2004), Michigan 

Court of Appeals, Case No. 241649; 2004 

Mich. App. LEXIS 31; 2004 WL 41414), the 

court ruled that the language in a judgment 

of divorce that waives a spouse’s interest in 

the former spouse’s life insurance policy is 

sufficient to release the former spouse’s 

interest in the insurance proceeds, even if 

through an ERISA plan. The Court 

distinguished the Egelhoff line of cases as 

applying only to the pre-emption of the state 

statute. So the Court didn’t apply 

Michigan’s re-designation statute.  Rather, it 

reasoned that the principles of WAIVER 

were more appropriate to resolve the case 

than the principles of pre-emption.  

 

 This case was followed by the 

Michigan Supreme Court in Sweebe v. 

Sweebe (2006) 474 Mich 151; 712 NW2d 

708. Although the plan administrator 

properly paid life insurance proceeds to the 

former spouse pursuant to the beneficiary 

designation, this did not preclude the court 

from ordering the ex-wife to pay the 

insurance proceeds to her ex-husband’s 

estate. Since the ex-wife had waived her 

interest in the Judgment of Divorce, which 

the court determined to be a valid waiver. 

The court concluded that the waiver was 

explicit, voluntary and made in good faith.  

Since the proceeds had already been paid to 

the former spouse, there was no conflict 

with ERISA.  Since the former spouse had 

lawfully renounced her interest in the 

insurance proceeds in a binding judgment of 

divorce, the court required her to pay the 

Estate an amount equal to the insurance 

proceeds received. 

 

INDIANA: The Indiana Supreme Court 

recently ruled that federal pre-emption does 

not preclude the imposition of a constructive 

trust under an equitable state law claim. In 

its March 14, 2012 ruling, the court ruled 

that "a different conclusion would run afoul 

of the strong presumption against pre-

emption in this traditional area of state 

regulation".  Hardy, et al. v Hardy, Indiana 

Supreme Court Case No. 51S01-1106-PL-

366. 

 

 In this case, two ex-wives disputed 

who was entitled to the proceeds of a life 

insurance policy purchased by their ex-

husband under a FEGLIA benefit plan.  

Phyllis was married to Carlos when the 

policy was issued in 1996. They divorced in 

1998, and Carlos agreed in the divorce 

decree to maintain the life insurance policy 

for the benefit of Phyllis and their two 

grandchildren as equal beneficiaries. Carlos 

later married Mary Joe in 2000, changed his 

beneficiary to her and increased his 

coverage.  They divorced in 2007, and 

Carlos died 11 months later, not having 

changed his beneficiary.  

 

 The trial court and the Court of 

Appeals ruled against Phyllis and the 

grandchildren, determining that FEGLIA 

pre-empted their claim to the funds.  The 

Indiana Supreme Court reversed, holding 

that "to interpret the pre-emption clause 

[within FEGLIA] as preventing the 

imposition of a constructive trust extends the 

clause's scope beyond its plain language." 

In distinguishing this case from Ridgway, 

the court held that "ultimately, the lack of an 

anti-attachment provision within FEGLIA, 

the divergent purposes underscoring 

FEGLIA and SGLIA, and the 1998 

amendment to section 8705 of FEGLIA 

compel us to conclude that Ridgway is not 

controlling here." 

 

 Quoting from a 1993 Pennsylvania 

case involving another FEGLIA policy, the 

court noted that "[W]e are confident that 

Congress did not intend that the vast 
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number of federal employees in this country 

be permitted to enter into voluntary, state 

court-sanctioned agreements…and then 

shirk completely the duties imposed by those 

agreements.  The federal interest in doing so 

is far too minimal and the damaging impact 

to state domestic relations law far too 

grave". Eonda v. Affinito, 427 Pa.Super 317, 

629 A.2d 119, 123 (Pa. Super. Ct. 1993) 

(emphasis added).  

 

So, what happened in Stanley’s case? 

 

 All pertinent facts were stipulated to 

by the parties, and the matter was submitted 

on competing summary judgment motions. 

The court ruled in favor of the children.  

Judge William F. Spicer ruled that 

"notwithstanding the application of RC 

§5815.33, Ruth specifically waived all of 

her rights to Stanley’s OSGLI life insurance 

contract in the 2007 divorce decree.”  The 

court cited the pre-1990 case law involving 

waiver (Lelux, Sakalos.), and found the 

federal pre-emption cases cited by Ruth to 

be distinguishable. 

 

 Citing the Michigan case of Estate of 

Rowley, the court concluded that “this court 

finds that the issue presented is most 

appropriately resolved under the principals 

of waiver, and Ruth specifically waived all 

her rights to the life insurance proceeds at 

issue and thus, is not entitled to them.” 

 

 The Court further noted that even if 

the federal law controlled the determination 

of the beneficiary, the law governing OSGLI 

as cited by Ruth provided that: 

 

“Any amount of insurance under this 

subchapter ***shall be paid, upon 

the establishment of a valid claim 

therefor, to the **beneficiary or 

beneficiaries as the [insured] may 

have designated.” 

 

The Court concluded that Ruth no longer 

had a “valid claim therefor” as she waived 

all rights and responsibilities to the OSGLI 

Military life insurance in the Marital 

Settlement Agreement. 

 

Court of Appeals/Settlement 

 

 Ruth timely filed an appeal, and the 

parties weighed the costs and delays of 

further litigation and finally decided there 

was enough money to go around to make 

everybody unhappy.  So the matter was 

ultimately settled out of court before oral 

arguments.   

 

 What can be clearly seen from this 

case study is that the only clear answer to 

the question posed by the title to this article 

is "it depends".  Even in cases where there 

may be a federal pre-emption question, it is 

not a "slam-dunk" for either party.  There 

are good arguments that can be made to 

support either position. 

 

Litigation strategies for ex-spouse: 

 

If you represent an ex-spouse,  

 

 Act quickly! No doubt, had Ruth 

timely filed a claim for the funds and 

they were paid out to her, Stanley's 

children may have had a much more 

difficult time chasing after those 

funds in Florida.  

 Bring an action in federal court, or 

remove to federal court if an action 

is first brought in state court. 

 Argue that federal law pre-empts 

state statutes and divorce decrees. 

 Under federal law, the named 

beneficiary gets the money, period. 

 Cite multiple US Supreme Court 

Cases: Wissner, Ridgway, Egelhoff 

and Kennedy. 
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Litigation strategies for next of kin: 

 

If you represent the next of kin,  

 

 Act quickly! Put the insurer on 

notice ASAP that there are 

competing claims to the funds.   

 Keep in state court, preferably 

probate court.  Remember that in 

Ohio, probate court is a "court of 

equity", and has the authority to 

exercise its equitable powers to 

correct injustices in the law. 

 Argue application of RC §5815.33.  

(This may not be your best argument 

after Eglehoff.) 

 Argue waiver, WAIVER, WAIVER! 

 Make equitable arguments, such as 

breach of contract, breach of trust, 

contempt of court, unfair windfall at 

the expense of the children; etc. (See 

dissenting opinions in Ridgway and 

Egelhoff). 

 Try to force the interpleader of the 

death benefits into state court. There 

is substantial case law to support the 

argument that by interpleading the 

policy proceeds, the insurer waives 

“any interest in the resolution of the 

claims, including enforcement of the 

procedure set forth in its policy for 

designating and changing 

beneficiaries.” Kelly v. May Assoc. 

Fed. Credit Union (9
th

 Dist. No. 

23423), 2008-Ohio-1507 at ¶ 13, 

citing  Rindlaub v. Traveler’s Ins. 

Co. (1963), 175 Ohio St. 303, 305; 

Atkinson v. Metropolitan Life Ins. 

Co. (1926), 114 Ohio St. 109, 150 

N.E. 748, paragraph four of the 

syllabus. 

 Distinguish your case from Wissner, 

Ridgway, Egelhoff and Kennedy. 

(For example, none of those cases 

addressed the specific issues raised 

here of interpleader, default by the 

insurer, or the ex-spouse's failure to 

timely file a claim within one year of 

date of death.) 

 Consider conceding that the funds 

should be paid to the ex-spouse, but 

bring a declaratory judgment action 

asking the court to impose a 

constructive trust for the benefit of 

the next of kin. 

 

Strategies for insured: 

 

 If you represent a previously 

divorced insured, advise them to change the 

beneficiary.  It's amazing how many cases 

are litigated over this very question, which 

could have been avoided by completing a 

simple change of beneficiary form! 

 

Some planning tips: 

 

The QDRO Exception to Pre-emption.   

 

 A Qualified Domestic Relations 

Order that conforms to ERISA requirements 

will avoid any pre-emption problem. But 

drafting a judgment that conforms to 

ERISA’s QDRO requirements is fraught 

with pitfalls as a way to avoid pre-emption.  

See Metropolitan Life Ins. Co. v. Mulligan, 

210 F. Supp.2d 894 (ED Mich. 2002), i.e., 

not mentioning the plan to which the order 

applied was a fatal flaw for QDRO status 

under ERISA. 

 

 In divorce cases, send a closing letter 

reminding the client to complete change of 

beneficiary designations to comport with the 

terms of the divorce decree. Better yet, have 

them complete the forms in your presence 

before you close your file, and send them to 

the insurance company yourself. For estate 

planning consultations, ask to see copies of 

the beneficiary designations for all life 



12 
 

insurance and pension plans. Make copies 

for your file. 

 

Consider adding express trust language to 

your separation agreement. 

 

 One final consideration, which this 

author found suggested in an article by 

Attorney Patricia M. Ouellette of Lansing, 

MI., is to consider creating an express trust 

in the divorce decree itself:   

 

“Each party is obligated to change 

the beneficiary designation of their 

retirement, pension and/or life 

insurance plan(s) to comport with the 

Pension and Retirement Plan(s) and 

Life Insurance Plan(s) provision(s) 

described elsewhere in this Judgment 

of Divorce. In the event that a party 

does not change the beneficiary 

designation of their retirement, 

pension and/or life insurance plan(s) 

to comport with terms described in 

this Judgment of Divorce and the 

non-plan-participant former spouse 

or other beneficiary receives 

proceeds or benefits under a plan, 

then that non-plan-participant 

former spouse shall hold all 

proceeds from the plan(s) in trust for 

the benefit of those designated by the 

deceased plan-participant either by 

will, intestate succession, trust, or 

other means.” 

 

 This sort of express trust language 

should carry much more weight than relying 

on waiver or constructive trust arguments.  

Only time will tell if such language holds up 

to scrutiny by the federal courts! 


